II. The Positions of the Main Protagonists and the Reaction of Third States and International Organizations
The Osiraq raid marked the first deliberate destruction of a nuclear reactor and the first time a country openly attacked the nuclear facilities of another. Israel justified its conduct as a case of so-called 'anticipatory' self-defence. To support this position, it drew attention to the hostile attitude of Iraq, which had refused to recognize Israel's right to exist and remained technically at war with Israel. In an open challenge to the existing non-proliferation regime, Israel moreover claimed that, notwithstanding International Atomic (p. 330) Energy Agency (IAEA) monitoring, the reactor was designed to produce atomic bombs. In spite hereof, the raid was widely condemned throughout the international community.
On 8 June 1981, the day after the attack, Israel reported to the UNSC that it had destroyed the Osiraq reactor, which 'despite its camouflage, [was] designed to produce atomic bombs. The target for such bombs would be Israel'. According to Israel, Iraqi President Saddam Hussein had stressed that the reactor was being constructed against Israel (although it was later demonstrated that this quote was taken out of context ). Furthermore, Israel submitted that the reactor would soon be completed and be put into operation. Confronted with 'a mortal danger to the people of Israel progressively [arising] ', Israel had chosen to act in defence of its citizens. Israel stressed that, had the airstrike been postponed until after the reactor would have become operational and 'hot', this would have 'brought about a massive, radioactive, lethal fallout over the city of Baghdad, and tens of thousands of its innocent residents would have been hurt'. The letter also emphasized that the operation had been timed for Sunday in order to avoid loss of life among the foreign experts employed at the reactor.
In subsequent UN meetings, Israel emphasized that Iraq had consistently refused to recognize Israel's right to exist and declared itself to have been in a state of war with Israel since 1948. Israel further insisted that, in spite of the officially 'peaceful' nature of Iraq's nuclear programme, Iraq was in reality seeking to obtain nuclear weapons. To substantiate its accusations, Israel referred to statements by Iraqi officials stressing the need for the Arab states to produce an atomic bomb. It also drew attention to, inter alia, Iraq's refusal (vis-à-vis France) to be supplied with alternative combustibles for the reactor other than weapons-grade nuclear fuel, as well as to the fact that Iraq had no need for nuclear energy given its abundant oil supplies. While acknowledging that Iraq was a party to the nuclear Non-Proliferation Treaty (NPT) and that its nuclear reactors had been inspected periodically by the IAEA, Israel insisted that there were serious loopholes in the non-proliferation safeguards system that could easily be exploited by a country, such as Iraq, determined to obtain a nuclear weapon. As Israel's 'public and diplomatic efforts', including calls for a nuclear-weapon-free zone in the Middle East, went unheeded, and the Osiraq reactor was about to go 'hot'-making it impossible to attack it without blanketing Baghdad with massive radioactive fallout-Israel had acted to protect the lives of its citizens. In particular, in destroying the reactor, Israel had exercised 'its inherent and natural right to self-defence, as Panama-1989 Part 2 The Post-Cold War Era (1990 Era ( -2000 Part 3 The Post 9/11-Era (2001-)
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Sign up for alerts understood in general international law and well within the meaning of Article 51 [of the References (p. 331) UN Charter]'. Referring to the Caroline affair and quoting scholars such as Waldock, Bowett, Schwebel, and McDougal, Israel took the view that the right of self-defence did not require a state to suffer the first, and possibly fatal, blow. According to Israel, the concept of self-defence had 'broadened with the advance of man's ability to wreak havoc on his enemies. Consequently, the concept took on new and far wider application with the advent of the nuclear era. Thus, Israel argued, 'the concepts of "armed attack" had to be read in conjunction with … the present-day criteria of speed and power, and placed within the context of the circumstances surrounding nuclear attack'.
Iraq, for its part, strongly condemned the 'clear-cut act of premeditated aggression' committed against it, stressing that:
[t]he attack carried out by Israel against Iraq is clearly an act of aggression in accordance with the provisions of the Charter as expounded on in the Definition of Aggression in General Assembly resolution 3314 (XXIX). The Israeli allegation that it acted in legitimate self-defence is totally unfounded, in fact and in law.
What is more, throughout a series of debates within the UNSC and the UNGA, third states levelled the Israeli arguments to the ground. One after the other, member states pointed out that the target being attacked was a peaceful research facility, and that, contrary to Israel itself -which had refused to accede to the NPT and was widely believed to have clandestinely acquired nuclear weapons-Iraq was a party to the NPT and had always complied with the IAEA inspection regime. Of considerable importance were the positions of France, which had been closely involved in the construction of the facility, and of the IAEA. France firmly rejected the Israeli allegations that the reactor was intended to produce atomic bombs, insisting instead that its sole purpose was scientific research. France dismissed as groundless Israeli allegations pertaining to the risk of diversion of enriched uranium and the production of plutonium. It stressed that Iraq had References (p. 332) entered into all the necessary implementation agreements with the IAEA and that France itself had also made sure 'that no measure would be neglected to guarantee the use of the supplies [of nuclear fuel] for exclusively peaceful purposes'. IAEA Director-General Eklund affirmed before the Security Council that the two Iraqi reactors had been subject to periodical inspections, and that these inspections had revealed that no nuclear material had been diverted from peaceful purposes. The last inspection had taken place in January 1981. Another inspection had been scheduled to take place later in June 1981. The IAEA stressed that, due to the design of the facility and the fuel elements, diversion of fuel elements for non-peaceful purposes would have been easily detected. In addition, it was asserted that, contrary to what Israel had argued, the IAEA was well aware of the existence of a vault under the Osiraq reactor, and that this space could not be used to produce plutonium.
Numerous UN members stressed that all states-including oil-producing states-had the right to develop nuclear technology for peaceful purposes. Several, including the United States, insisted that if Israel had had doubts about the peaceful nature of Iraq's nuclear programme, it should have pursued peaceful measures, for instance, by raising the matter before the Security Council or the IAEA. Israel's attack on a reactor subject to IAEA inspections was widely deemed to undermine the international non-proliferation regime (a view shared by the IAEA itself). Dozens of states denounced Israel's conduct as a (premeditated) act of aggression, or at least as a serious violation of the UN Charter. All states intervening in the debates condemned the strike-albeit that the United States offered a rather mild rebuke (essentially condemning Israel's failure to exhaust peaceful means).
Interestingly, several UN members explicitly discarded Israel's invocation of the right of self-defence. Thus, the suggestion that self-defence could be exercised 'preventively' against future, non-imminent threats, was widely denounced. Numerous states from all regions warned that such a broad reading of the right of self-defence had no basis in References (p. 333) international law; that it would leave it up to states themselves to decide at their discretion whether recourse to force was suited to tackle a hypothetical security threat; and that it would replace the Charter rules with the 'law of the jungle'. Because of the 'obvious dangers' involved, the European Community, for instance, refused to accept that Article 51 should be interpreted far more widely 'to allow a preemptive strike by one State against what it alleges to be the nuclear-weapon development programme of another, potentially hostile, State'. Sweden, like many others, agreed that the proposed interpretation of self-defence meant that the concept could be extended 'almost limitlessly to include all conceivable future dangers, subjectively defined'.
A number of states intervening in the debates acknowledged (explicitly or implicitly) the permissibility of some of form of anticipatory selfdefence, but were quick to stress that Israel's actions did not meet the imminence requirement. The United Kingdom noted that 'there was no instant or overwhelming necessity for self-defence'. Sierra Leone similarly declared that 'the plea of self-defence is untenable where no armed attack has taken place or is imminent'. Comparable statements were made, for instance, by the representatives of Niger and Oman.
Several others insisted that Israel's defence claim had to be rejected, since the exercise of the right of self-defence was contingent upon the occurrence of an (actual) armed attack, and no such attack had taken place. According to China, for example, the Charter was 'precise and clear: the right to self-defence can be exercised only "if an armed attack References (p. 334) occurs against a Member of the United Nations" '. In a similar vein, Mexico, stressed that 'it is inadmissible to invoke the right to self-defence when no armed attack has taken place'.
On 12 June 1981, the Board of Governors of the IAEA adopted a resolution 'strongly condemn[ing] Israel for [its] premeditated and unjustified attack on the Iraqi nuclear research centre, which is covered by Agency safeguards', while expressing its concern over the harm caused by the Israeli strike to the IAEA safeguards regime. One week later, the Security Council unanimously adopted Resolution 487 ( General Assembly, by 109 votes against 2 (Israel and the United States), with 34 abstentions, adopted a resolution which not only copied the aforementioned findings of the Security Council Resolution, but also added an explicit condemnation of the Israeli 'aggression', called upon all states to cease any provision of arms to Israel, and requested the Security Council to take effective enforcement action against Israel. The IAEA General Conference similarly adopted a resolution condemning the Israeli 'act of aggression'.
III. Questions of Legality
Having examined the justifications put forward by Israel and the reaction of third states at the UN level, the present section further examines the legality of the Israeli operation and its treatment in legal doctrine. The analysis first focuses on the anticipatory self-defence argument which Israel itself put forward (section 1). Subsequently, section 2 explores alternative justifications that have been suggested in legal scholarship, such as the argument that the raid against the Osiraq reactor did not amount to a breach of Article 2(4) of the UN Charter.
The right of self-defence
According to D'Amato, international scholars were 'nearly unanimous' in agreeing that Israel's Osiraq raid violated international law. Israel's self-defence claim indeed met with little sympathy in legal doctrine. A distinction can be made between those scholars insisting that Article 51 of the UN Charter permits the exercise of self-defence only in References (p. 335) reaction to a prior armed attack, on the one hand, and those accepting the permissibility of some form of anticipatory self-defence, on the other hand.
In the eyes of the former group, absent 'armed attack' against Israel, reliance on self-defence was obviously excluded. Thus, according to Fischer, the strike 'had nothing to do with legitimate self-defence, which is possible only in reaction to an armed attack'.
Yet, supporters of anticipatory self-defence were also generally of the opinion that the Israeli strike was unlawful, because Israel was not acting pursuant to an 'imminent' threat. Mallison and Mallison, for instance, observed that only Israel claimed that the Osiraq reactor was used for non-peaceful purposes. This claim moreover rested upon unverified assumptions and inaccurate statements that were proven to be erroneous or misleading. According to the authors, Israel had failed to meet the peaceful procedures requirement for anticipatory selfdefence. Reference was also made to the fact that the attack had long been planned by Israel and was clearly premeditated, further indicating that the threat was not imminent. Fischer, while nonetheless dismissive of anticipatory self-defence, similarly emphasized that the strike was premeditated, and that Israel itself had acknowledged that Iraq would not have been able to obtain nuclear weapons until 1985 at the earliest. On a different note, Fischer also observes that expert opinions were divided as to the risk of exposure to radioactive fall-out for the inhabitants of Baghdad in case the strike had been postponed until after the reactor became operational.
Nydell's analysis is somewhat different. Contrary to the previous authors, Nydell appears to accept that Israel credibly believed that Iraq sought to obtain nuclear weapons and that it had the nuclear material, the knowledge, and the technological equipment to do so. In addition, he argues that Israel had no reasonable expectation that it could peacefully prevent Iraq from developing a nuclear arsenal. While acknowledging that Israel had relied on unfounded or misquoted Iraqi statements, Nydell further finds that Iraq was openly committed to the destruction of Israel. In spite hereof, Israel acted, not in order to prevent an imminent (nuclear) attack against it, but rather to prevent Iraq 'from obtaining substantial political and military power in the future'. Nydell thus arrives at the same conclusion as the aforementioned authors, notably that Israel's raid could not qualify as anticipatory self-defence 'because the action was taken before an imminent threat was posed'.
A rare example of a scholar embracing Israel's broad 'preventive' self-defence claim, Kaplan has nonetheless argued that, '[a]lthough a surprise nuclear attack upon Israel was not imminent', Israel plausibly could have perceived that Iraq was using the Osiraq reactor to produce nuclear weapons and that it had the intention to bomb Israel. Since such an attack-even if not imminently forthcoming-could have extinguished Israel's very (p. 336) existence, the threat posed by Iraq was grave, and Israel's 'defensive action did not extend beyond the scope of meeting that specific threat'.
In the end, it is hardly surprising that Israel's self-defence claim has been widely dismissed in legal doctrine. First, as suggested before, legal doctrine has long been divided on the question as to whether international law permits anticipatory self-defence at all. The present author, for one, finds unconvincing the argument that, notwithstanding the clear text of Article 51 of the UN Charter (which refers to the right of self-defence 'if an armed attack occurs'), a pre-existing customary right of anticipatory self-defence has survived the adoption of the UN Charter. This is not to say that Article 51 of the UN Charter prohibits states from 'intercepting' an armed attack that has been set in motion, even if its consequences have not yet materialized. Yet, it does suggest that, for mere threats of attack to trigger the right of self-defence, it must be demonstrated by reference to convincing evidence in post-war state practice that the 'anticipatory self-defence' thesis has gradually come to be accepted.
Second, even if one accepts the permissibility of anticipatory self-defence as a matter of principle, this doctrine has traditionally been construed along the lines of the Caroline doctrine, as being confined to situations where there is an overwhelming necessity, 'leaving no choice of means and no moment for deliberation'. Crucial in this context is the need for an 'imminent' armed attack. While an impending surprise nuclear attack might well qualify in this context, such imminent attack was manifestly lacking in the present case. This is so even if one were to accept Israel's claim that Iraq was seeking to obtain nuclear weapons and that it was nearing that goal (notwithstanding the fact Israel's allegations were contradicted by the IAEA and by France, and discounting the fact that several of its statements were proven wrong or misleading). Indeed, the mere development of a nuclear weapons programme by another state cannot simply be equated to an imminent threat of an armed attack. shift the strategic and geopolitical balance to their advantage. Every Head of State is aware that a first use of nuclear weapons would not only make it a pariah in the international community, but would most likely entail a massive military response. In Charter terms then, the fight against nuclear proliferation comes within the framework of collective security, rather than that of self-defence.
Alternative legal bases
If Israel's self-defence claim must be rejected, some scholars have sought alternative legal bases to defend the legality of the Osiraq raid. D'Amato, for instance, while dismissing the anticipatory self-defence plea, suggested that the Israeli strike did not qualify as a use of force against Iraq's 'territorial integrity or political independence' in the sense of Article 2(4) of the UN Charter. Since Israel's purposes did not go beyond the destruction of the nuclear reactor, the argument goes, Iraq's territory remained integral, and its political independence was not compromised. D'Amato's argument nonetheless flies in the face of accepted wisdom-corroborated by the travaux préparatoires of Article 2(4) of the UN Charter and the ICJ's Corfu Channel Case -that Article 2(4) encompasses a broad, References (p. 338) all-inclusive prohibition, which also extends to more small-scale operations that do not lead to any form of territorial loss or to regime change.
Alternatively, a few scholars-including, most prominently, Yoram Dinstein-have argued that the Israeli operation could be justified by the technical 'state of war' which characterized the relations between Israel and Iraq at the time of the events. However, as others have rightly observed, this argument must again be rejected. The 'state of war' is a concept that is not recognized in the UN Charter and, consequently, cannot prevail over the prohibition on the use of force. When two states are not (or no longer) actually engaged in active hostilities (bringing into play the law of armed conflict), the mere absence of a peace treaty or formal armistice does not mean that Article 2(4) of the UN Charter does not apply between them. As Quigley notes, '[t]he view taken consistently by the international community, including the U.N. Security Council has been that actions by Israel and the Arab states against each other are to be assessed against the broader standards of the U.N. Charter on use of force and self-defense'. This approach is confirmed by the treatment of the Osiraq raid. Thus, Israel did not claim that the 'state of war' with Iraq meant that Article 2(4) of the UN Charter was inapplicable, but instead sought to frame its actions as an exercise of the right of self-defence. In the debates at the UN, no state regarded the existence of a 'state of war' as a credible legal basis to justify a recourse to force, and some explicitly discarded the possibility that it did.
Inasmuch as none of the alternative arguments put forward in legal doctrine provide a credible legal basis, it must be concluded that the Osiraq raid constituted a violation of international law, and, more specifically, infringed the prohibition on the use of force.
IV. Conclusion: Precedential Value
Israel's airstrike against the Osiraq reactor constituted the first time a country openly attacked another state's nuclear facilities. As the attack was directed against facilities that were subject to IAEA monitoring, it also constituted an open challenge to the existing non-proliferation regime. A number of scholars have suggested that, while the reactor was References (p. 339) ostensibly used for peaceful purposes, the raid may actually have had the paradoxical effect of strengthening the nuclear ambitions of the Arab states. By contrast, when in the aftermath of the 1990-91 Gulf War UN inspectors discovered a complex of buildings serving as Saddam Hussein's covert nuclear weapons programme, some scholars saw this as a vindication of Israel's erstwhile position.
When assessing the precedential value of the Osiraq raid, the key question is to what extent the universal condemnation of the raid amounts to a principled rejection of the legality of anticipatory self-defence by the international community. One possible interpretation is that the widespread disapproval was simply due to the apparent lack of evidence that Iraq was developing a nuclear weapons programme, and should accordingly not be taken for a rejection of anticipatory self-defence. This account is, however, incomplete.
As discussed above, it is clear that, in defending its actions before the UN bodies, Israel deliberately put forward a novel and expansive reading of the right of self-defence, departing from the traditional interpretation of anticipatory self-defence along the lines of the Caroline formula. According to Israel the doctrine of anticipatory self-defence had to be adapted 'with the advent of the nuclear era'. In particular, it had to be adjusted to take into account 'the present-day criteria of speed and power'. The Israeli argument bears striking similarities to a plea formulated more than two decades later, when the Bush administration published its 2002 US National Security Strategy, asserting that:
[w]e must adapt the concept of imminent threat to the capabilities and objectives of today's adversaries … The greater the threat … the more compelling the case for taking anticipatory action to defend ourselves, even if uncertainty remains as to the time and place of the enemy's attack.
Just as the international reaction to the Bush administration's attempt to broaden the doctrine of anticipatory self-defence to cover certain 'non-imminent' threats was widely negative, Israel's attempt to carve out an exception from the 'imminence' requirement in the nuclear context met with strong opposition at the UN level. To paraphrase Abram Chayes' comments on the 1962 Cuban missile crisis, the general feeling was that Israel's concept of 'preventive' self-defence would essentially make the occasion for action in self-defence 'a question for unilateral national decision that would not only be formally unreviewable, but not subject to intelligent criticism either'. In other words: it would open the door to the 'law of the jungle'.
Israel's Osiraq raid is not the only case of a military intervention inspired by another state's alleged attempt to clandestinely obtain military weapons. Nor is it the only example of an air strike against a presumed nuclear facility. As is well-known, in 2003, the United States led a coalition of the willing into Iraq, resulting in the overthrow of Saddam (p. 340) Hussein, primarily because Iraq was suspected of developing weapons of mass destruction (WMD) in contravention of the Security Council resolutions adopted in the wake of the 1990-91 Gulf War. Interestingly, in spite of the adoption of the aforementioned US National Security Strategy only one year earlier, the United States did not justify the intervention as a case of (anticipatory) self-defence-as Israel did in 1981-but instead sought to claim (unconvincingly) that the intervention was authorized by pre-existing Security Council resolutions. anonymous sources suggested destroyed a presumed nuclear facility. (While the features of the strike appear to resemble those of the 1981 Osiraq raid, it is worth observing that Israel did not report the strike to the Security Council as a case of anticipatory self-defence. Instead, it refused to publicly comment on the nature or target of the operation, and refrained from offering any legal justification. )
It follows from the Osiraq precedent that concerns that another state may be developing or acquiring nuclear weapons (or other weapons of mass destruction) cannot, of themselves, trigger other states' right of self-defence. Indeed, while the threat of WMD proliferation should not be underestimated, the proper way to address it is through multilateral negotiations, the IAEA, and the UNSC. To carve out a broad right of 'preventive' self-defence vis-à-vis nuclear threats-as Israel unsuccessfully pleaded in 1981-would essentially accord powerful states a blank cheque to decide unilaterally which states would be permitted to develop nuclear weapons and which would not-all the while maintaining and upgrading their own nuclear arsenals. Such approach is hard to reconcile with the acknowledgment by US President Obama, in his 2009 Cairo speech, that '[n]o single nation should pick and choose which nations hold nuclear weapons'.
On a final note, the question remains to what extent the Osiraq raid constitutes a relevant precedent affirming the legality or illegality of anticipatory self-defence in response to 'imminent' threats of attack. Given the fact that no imminent threat existed and that (p. 341) not a single state expressed support for the raid, it is hard to see how the raid could plausibly qualify as a useful precedent affirming the permissibility of anticipatory self-defence (as some have nonetheless suggested). At the same time, and in all fairness, the broad condemnation of the raid should not automatically be equated to a principled rejection by states of the doctrine of anticipatory self-defence. First, it may well be that, in light of the assurances of the IAEA and the lack of compelling proof put forward by Israel, to paraphrase the ICJ's Nicaragua case, many states found that 'the lawfulness of a response to the imminent threat of armed attack had not been raised', and accordingly chose not to express themselves on that issue. Second, it is recalled that several states explicitly or implicitly accepted the exercise of self-defence in reaction to 'imminent' threats of armed attack (see above). Others, by contrast, appeared to insist that the exercise of self-defence presupposed the occurrence of an actual armed attack. In the end, the only conclusion that can safely be drawn from the UN debates (apart from the categorical rejection of 'preventive' self-defence) is that they reveal a crack in states' opinio juris when it comes to the legality of anticipatory action in response to 'imminent' threats.
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Footnotes:
Further -1980-1988' by Andrea de Guttry in this volume), two planes unsuccessfully attacked the Iraqi nuclear installations. While the attacks were carried out by planes bearing Iranian markings, it was speculated that the raid was a covert operation by Israel. ibid 461, note 10. Reference can also be made to prior events in France. In April 1979, the core of the reactor destined for Iraq was destroyed by an explosion thought by some to be the work of the Israeli secret service. And in June 1980, an Egyptian technician working for the Iraqi nuclear programme was assassinated in Paris. Fischer (n 1) 150. 
